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Tilted Scales: Soclal Conflict and Criminal Justice in Guatemala

|. Executive Summary

watemala has mede progress in the last decade od dressing

the legecy of thirty-six years of internal srmed conflict,

including by holding key actars responsible for strocities.?
However, the level of social conflit in Guatermls remsics
high in part berause many of the issues that contributed to
past discord remain unresolved. These isues inchide dispurtes
aver land titlss and the exploitation of resources in historically
indigenous territories. Social conflict has st times manifest=d in
violence aguinst both indigencus communities and individualks
associated with business interests, In this setting, o wide varisty
of crgunizetions — local eed internationsl, governmental and
non-governmental — hove reported o pattern of attacks, threats,
and frivelous cricminel charges ageinst hurman rights defenders?
specibcally in the contewt of disputss over megaprojects’ in
icdigenous lacds.® These reparts prompted the American Bar
Association's Center for Humman Rights, Georgetown University
Lew Center's Human Rights Institite acd the Eobert F Eznnedy
Certer for Justice snd Human Rights to conduct o fect-finding
missien in Gustemala to determine whether allegations of the
misuse of the judicial spstem againet human rights advacuteas ware
well founded. We interviewed govercment officials, civil socisty
lenders, defense attorneys and community activists in Guatemals
City from Movember 26-30, 2012% In addition, we neviewsd
court decurments, officel reparts and press accounts concerning
embleratic cases to evaluste the sufficisncy of the svidence
against defendarts, the government's responss to credible threats
against activists and the conduct of business personmel.

Diuring the course of cur wisit, our team learned that despite the
efforts of many justice sactor personne], the Guatemal en judicial
system often doss not effectively eddress, and in some irstances
exmcerbutes, social conflict. Attomey General Claudia Faz v Paz
Bouiley, whio has led the Public Mindstry [Prosscutor's Cifice] since
2010, has been globally recognized far her strong stance against
impunity end her willingress to prasacute promicent individuals
for alleged crimes committed during the int=mal armed conflict.
She hws oo sought to pramaote the rule of low by, inter ali,
abtermpting to ensure that the use of force against protesters is not
excessive. Despite the commendable efforts of D Paz v Paz, same
Public Ministry =mployess, namely local and rurel prosscutors,
are reported to pursue charges sgeicst hurmen rights defenders
("defend=rs’] bused cn insufficient ar incamplete informetion.

There i= o genenlized mmpidon smaong non-governmental
orgarizations thet fals= charges are often brought egeicst defenders
by their opponents, such as cormpaniss mansging megaprojects,
their representatives, or powerful landowners ond thet thess
charges arenot slways properly dispossd of by the courts. Efforts
to deal with sericus crimes, including the murder of individuals
perceived as oppasing megaprajects, have not usually resulted in
conchmive investigations. Ameng the Gustsmalan human rights
comurunity, there is o widehy-held beli=f that lesders hove heen
comwicted for misconduct committed by fringe elements of the
protest movements without proof beyond o ressonsble doubt,
In two cases cited by Jocal advocstes, commurity leaders wers
comwicted solely on the basis of witness testimony offered by

1 Sew ep, Huseos Rroeers Weron, Woren Rercer 2013: Guammwana (2012, avallale at hitp2ewne hneorgiarid-report' 201 ¥ cowatry-chapters!
guatemala.

1 A human rights defender 1s defined as "svery person who in any way promotes or sseks the reallzation of buman rights and fundemental freedoms,
nationully or internatiomally”’ [mter-Am. Comm'n. H.E., Serond Report on e Stwarion of Hueemos Righe Difmcrs in the Amemicas, 112, OEAY
Ser LWL Dioc 66 (Dex. 21, 2011]. This definttion inchides bt s not Urnited to community activists, members of chvll society, attomeys and judicial
officlals “The critenon used to identify whether a perscen should be considered o human rights defender 1s the actvity undettaken by the person and
nok cther qualities, such m whether or not they are paid for thelr work or whether ar not they belong to a civil soclety crgandzation.” I, citing the
CHE of the LN, High Comm'r for Hum. Ris.

* Weuss the term megaprojects to characterize a widerange of acthities, inchading the construction of bydreslectric dams, mining and other industrial
projects.

¥ Dt Fow Tae Prorecmon O Derexoess O Hineos Rymars O Gosesases, (UDEFEGLUA), Semestery Repart 2 (Tune 2011); Int'l Federatien far
Human Rights [FIDH), Couniry Facts: Guatemals, Sinsation of Human Rightr Defomalars, May 2011, ool ot hitp: e fidh.org/-Guatemala, 654-
Md_mort=B13 [he reinafter FIDH Country Facts]; Faccuraousis D Deascuos Hueswos [Guamseias Howas Ranrs Ouscpsass's Ovace)], Ineosmas
Awea Ceowomavciano - Reswary Eeceemen 2011 328 (Jan, 2012).

£ Whenexpressly permitted and where applicable, we have indicated the names of interviewees and/or thelr erganizational effillatien. Some nterdews
were conducted cn 4 not-for-attribution basis
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palice afficers ar relatives of the wictms without supporting
physical evidence.” In addition to sericus concerms about a pattern
of criminalizetion,” we learnad that Gustemalan justice may oo
be compromised by an swcessive use of pretrial detention; the
failure to protect defenders, und deloyed irvestigations of orimes

Il. Recommendations

8 Tothe Government of Guatemal a:

ii.

iv

Bespect und protect the rights of human rights defend=rs
to peacefully protest and to be free from vialence. Ersurs
thet the military is ot involved in activities to control
demonstrations.

Ensure that thrests and attocks against comemmity
leaders, protesters and corporate employess are pramptly,
thoraughly and impartially investigated, prosecuted and
pumnished in accordance with the los.

Ensure thet the authorities and third parties do not
urtilize the justice systern to herass individuals end groups
who are engaged in legitimate and lawfal activites.
Caorhrm that charges against human rights defende=rs
are formulated with sufficient precision to conform with
the principle of legulity and thet legal procesdings do
oot viclete the presumption of imocence. Refrain from
charging ard prosecuting commmity lesaders and other
inidividuals reerely oo the besis of association or far scts of
comspiracy oot supported by evidence of criminal intent.
Aoathorize pre-trial detention ooly when strictly necessary
to guarartes that the socused will not hinder o criminsl
irvestigation or evade justice, provided that there i
promipt judicial review of the detention and sufficient
evidence wssocioting the scosed with the alleged crime.
Aberogtives to preventative detention should cheays
b considered.

comrritted aguinst therm; tergeted compoigns against judicial

afficers;

ured o fuilure on the part of internationsl businesses to

engage in constructive carsultatiors with the local commurities
which are affected by their cperations. The case synopses which
are included in this report illustrate these patterns and themes.

.

i

Strengthen Luw enforcement capecity to properly handle
and preserve forensic evidence. Prosscutars sheuld
contrel iovestigations by police as required by low
and wrrive prompthy et crime scenss to ersure proper
handling of evidence.

Ta the fallest extent under the law, ensure public access
to information regarding the status of complaints fil=d
concerring lleged prosscutarial misconduct. Ersure that
the iteris for archiving cesss are public and decisions
regurding whether or not to pursue iovestigetions are
justified in writing snd fl=d.

i. Ermure that disciplinary proceedings sgeinst judicial

operators ore independent and removed from political
considerations, and thet disciplinery dedsions are subject
to independent review.

ii. Fully implemert protective orders for human rights

defenders Establish comprebensive protective mesures for
high-profile judges to=nsure their sabety und independence.

. Effectively regulate extractive icdustry operations.

Promote and facilitate peacefal, corstructive dislogue
between commurity snd business leaders. Ermure that
culharally snd linguisticelly appropriste corsultstions
are held with sffected communities prior to permitting
the development of meguprojects in  eccordance
with internations] humen rights standards?® Bequire
the free, pricr and informed consert of affected

7 UDEFEGUA report en Aberlande Cunap [2007) [reperting that the court summardly accephed the testimony of the victim's family members,
notwithstanding the fact that they were unahle to see the attecker's facs, and rejected the defense's wimesses on the besis of unsubstantisted
claims regarding thedr credibility) [on file with suthors); UDEFEGUA repart on FRamiro Choc and trial court judgment (2009) [indicating that
ctivist Jeader who was atternpting to mediske duting an evicon was convicted of robbery solely on the hasis of palice tesimany) (on file
‘with suthors].

! Criminalization encompassss the manipulition of the organs of justics by the stabe or third parties for the Wsgitimate purposs of harwmsing or

punishing & person for engaging in humen rights-cnentsd activity. This inchudes, infer aiiia, filing spuriows charges, epening groundless crimingl

Investigations, falr trial violstions, and any other ferms of presure or arbitrary action. See Sacond Repart om the Sthumtion of Hiuman Righ o Difencers in

thhie Areericas, mipra note 3, T 76-77.

5o, e.f, [nt'] Labar Org. Comvention 162 Conceming Indigenous and Tribal Peoples in Independent Countries, art 6, June 27, 1969, marifad by

Cruatemals June 5, 1996, 2B LLM. 1282 [hereinafer ILO Convention Mo, 1638].
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indigenous communities whers their way of life &
threatensd, as required by the Inter-American Court of
Human Right= "

x. Ensure that private security contractors are properly
vetted according to principless of humen rights
due diligence.

b. To Community Leaders:
i. Encourage complionce with relevant legal standards
conceming peaceful msembly.
ii. Promotedialogue that contributes to peaceful discussiors
ured the settlement of disputes.

€. To Business Leaders:

i.  Ensure proper vetticg and training of persarmel acoording
to prindples of human rights due diligence.

lll.Background

A& Historlcal combext

In Gustemnals, ongeing social divisions are closshy related to the
country's decedes-leng internal armed conflice [1960-199E),
which resulted in the desths of cver 200,000 people™ ard the
violent dispossession of many people and communities fram their
ancestral lands" In conjunction with pervusive legel uncertainty
regurding lacd cwnership and the sbeence of collective land tides,
the development of megaprojects that utlize natural rescomces
and directly impact rurel areas has often led to discord. ¥ Cither
historical and political factors, such as the lack of implementation
of the 1996 Peare Accords, appesr to contribute to this stute
of affeirs ™

ii.  Promote responsibledi sl ogueand avoid the stigmatization
of comermity members and human rights defenders

iii. Blepart payments mede tohest country governments and
justly compensate communities adversely impacted by
business activity:

d. Tolenders:

i.  Multiloteral banks thet funded projects involving the
farcible displacement of communiti=s during the internal
wrmed conflict sheuld provide reparatiors to affect=d
commurdties equivalent to the probts and interest earned
and corsistent with sxisting reparetions agresments.

The secial conflict between indigenous activists and wealthy
landewniers or urben elite that existed during the int=mal armed
conflict remains, with intemnationsl corporations playing an ever
more sigribcant rale Indigenows communities cloim that they
continueto be repressed by more powerful actors.* Many sctivists
allegethat former military persarmelwha committed crimes during
the war comtinue to serve in gevernment or os privete uards for
compardes invalved in megaprojects. ™ Indepeandent organizations
and indivichul associated with business interests hove iovokad
labels usad during the armed conflict, such as *communist” and
"terrorist,” in sttempts to delegitimize comemunity members that
oppose their operaticns

M Soo Sararnaka People v Surinume, Inter-Am. Ct HL B [sex C) No. 172, 9 134 (Now. 28, 2007) [hersnafter Saramaka).

U The U M -sponsored Historical Clanfication Commission found that 83% of the decurnented victims of the internal armed confllct wers indigencus
persors Cuagrmala: Memory of Stkmer, Guatemalan Commission for Historical Clanification (1999,

T Jarnes Anayn, Raport of the Special Fagportomes an te sitmtion of kursan rights and fimdanssial frosdoms of tadigemous peopls, Add : Ofservmsions om the
sitsscetiom of the rights of the tnalizmoss peopls of Caatersala with rolmtion o e s raction projcts, and other fubes of prosects, i thatr traditional termitories,
19 5850, UN. Doc. A'HRC/18/35/4dd 3 (une 7, 2011) [her=inafter Anaya repart]; FIDH Country Facts, ssgwa note 5.

T Angya report, supre note 12, ] G262,

M S e, Inberview wath Institsde o Presalior Comeparadns m Clemrier Females en Guaternala [ICCPG) staff in Guatenala City, Guatemala (Mov. 28,
2012); Anonymous Interview in Guatenal City, Guatemala (Mew. 26, 2012

H

H

UDEFEGUN, Sevesten Reroar 3 (Oct 2012).

S, o7, Interdew with communbty activists, in Guatemala City, Guatemala (Mew, Z8, 2012 and Nev. 30, 2012].

17 Sioe Diommoncia d bn Fumdactém Ciwstrn ol Trrorises, Mo, 5400 1 [hme 2013), awsilabe @ hittp!wwaescribd. comddec! 15068 6506/ Suplemento- FCT-
S.ano] (whersin the Foundation & gainst Terrorism accuses humen rights defender Yurl Melinl of fomenting violence and conflict, and analegizing
groups oppesed to mining to the “terrorim structures of the Cedd War”); Raul Minondo Apau, Amimee Epriie de Guatemala!, Br Pracoro, Oict. 26,
2012 [pefeming to leaders of particular indigenous NG Os s “terrorists”) (an file with suthees). Ses also Intervew with anonymeus judicial official

in Guatemala City, Guabernala (Mo 27, 201 7).




Tilted Scales: Soclal Conflict and Criminal Justice In Guatemala

VI.Conclusion

The situstion of human rights defenders in Custemala i
precarious Dlefenders, including commurity ectivists, sttarneys,
and judges face o variety of serious risks, Mooy believe that
legitimate pctions (such as peaceful protests) have been sssentially
criminalized by a pattern of spurious charges aguinst defenders.
The fear of criminsl prosecution and incarceration may have o
chilling efect on defendears’ activities Moreover, activists report
that defenders often receive violent threats, and some have been
physically attacked ard killed without sufficient investigation on
the part of the govercment. Deferders must o contend with
widely published derogatory and inflammetory stetements aguinst
them, which are often distributed via online networks and in
misinstrearm newspapers The social divisiors in Guatemnals nun
deep and are inextricably related to the history of internal armed
conflict. In such an environment, greater protection of the rights
and freedoms of human rights defenders must be o priarity.

Progress can be s==n in some parts of govercment, such as at the
highest levels of the Public Ministry. However, further action is
needed. Local presscutors and police should respect and protect
the rights of defenders to peacsfully protest mnd to be free from
violence The government should ensure th et consultatiors are held
with affected communities pricr to permitting the development
of megaprojects. Moreover, businesses and other members of the
private sector should engoge in responsible, comstroctive dislogue
with local communities and follow intermatioral standards of
human rights due diligence, Only with the commitment of all
actors in Getemala con the country move beyond its histary of
conflict to o future where human rights are ensured.
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